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Legal Risks Facing Employee Affinity
Groups

Federal government scrutiny of workplace diversity, equity, and inclusion (DEI) initiatives has
continued throughout the second Trump administration, with recent agency activity focusing on
affinity groups, employee resource groups, race- or sex-specific trainings, mentoring programs,
leadership initiatives, and similar workplace programs. Although these programs are often
designed to promote inclusion and employee engagement, federal agencies have increasingly
examined whether they limit access to workplace benefits or opportunities based on race, sex,
national origin, or other protected characteristics.

Many companies have found affinity groups to be a valuable tool for building community,
supporting employee engagement, and promoting mentorship and professional development.
The central issue is not necessarily the existence of affinity groups themselves. Where, however,
programs allegedly restrict participation, training, networking, mentorship, hiring, promotion, or
other employment-related opportunities to certain groups of employees on the basis of protected
classification, employers may face enforcement risk in the form of agency investigations,
lawsuits, settlements, or other remedial actions.

Recent Enforcement Activity

Affinity Groups and Training. One recent U.S. Equal Employment Opportunity Commission
(EEOC) settlement involved allegations that an employer required employees to attend
mandatory affinity caucuses that separated employees by race and barred employees of other
races from participating. The EEOC also alleged that certain DEI-related trainings included
racially harassing statements. Separately, the U.S. Department of Justice (DOJ) opened an
investigation into a public employer after reports that racial equity trainings separated
employees into “white caucus” and “people of color caucus” groups.

Professional Development and Networking. The EEOC has also challenged programs that
allegedly offered paid professional development and networking opportunities to one sex but not
the other. These actions reflect a broader enforcement focus on programs labeled as DEI or
affinity initiatives if they provide unequal access to career-building opportunities on the basis of
protected class.

Hiring, Promotion, and Compensation. Other recent matters have focused on whether
employers used demographic goals, “diverse slate” practices (ensuring candidate pools include
representation from various demographic groups), or compensation metrics tied to workforce
demographics. In one settlement, the government alleged that a company used a diversity
modifier to tie compensation to diversity-related goals, altered interview criteria through “diverse
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slate” practices , and offered certain training and development opportunities based on race or
sex.

Impact

Many employers remain committed to the admirable goal of fostering inclusive workplaces
through affinity groups and other programming. Recent enforcement activity does not mean
these initiatives must be eliminated, but now is a good time to proactively review these programs
to ensure they are operating lawfully and in a way that minimizes legal risks. Employers put
themselves in the strongest position when affinity groups and other DEI activities are voluntary,
inclusive in access, and separate from employment decisions such as hiring, promotion,
compensation, and discipline.

An appropriate risk management strategy may include reviewing affinity group charters,
participation rules, training materials, mentorship programs, professional development initiatives,
and internal communications to ensure that benefits, preferences, and opportunities are not
provided on the basis of protected class. For training programs, employers should ensure that
attendance, content, and related opportunities are administered in a way that does not exclude
or separate employees based on protected characteristics.

Employers should also consider whether recruiting efforts are structured to expand outreach and
applicant pools, rather than to create eligibility preferences or selection criteria based on
protected characteristics. Managers need to understand that employment decisions must be
based on neutral, job-related criteria, and DEI-related goals should be described in a way that
avoids suggesting quotas, preferences, or protected-characteristic-based decision-making.

 

What's Next?

Periodic compliance reviews can help employers identify potential concerns, confirm what is
working well in their workplace inclusion programs, and lower the risk of government scrutiny. If
you have questions about how this change in priorities at the federal level affects your
organization, please contact:
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About Our Firm

For 65 years, Gallagher has been a trusted partner to businesses and non-profits
across the Mid-Atlantic region and nationwide. We represent leading universities,
hospitals, financial institutions, real estate developers, and more. Our firm is
experienced in a wide range of practice areas, including real estate development,
affordable housing, civil litigation, confidential investigations, healthcare, employment
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law, corporate law, renewable energy, and tax-driven transactions. We pride
ourselves on offering innovative, practical solutions with a personal touch, acting as
your partner and trusted advisor. With a deep commitment to seeing challenges from
every angle, Gallagher is here to help you navigate the complex legal landscape with
confidence. For more information, visit www.GallagherLLP.com.
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